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LAW AND EQUITY COURT OF NORFOLK, VA. 

Brinkley & Co., v. Carlyle M. & G. Co., and State Bank op 

Carlyle. 

Banks — Draft with bill of lading attached — Liability of discounting bank for breach 
of shipper' s warranty. A bank which has discounted a draft with a bill of 
lading attached is not liable to the consignee who has paid the draft and 
received the bill of lading, for breach of contract between the shipper and 
consignee with respect to the quality of the goods. The bank in such case 
holds the bill of lading, and a special property in the goods, merely as security 
for the payment of the draft. 

H. A. Brinkley and E. R. F. Wells, for the plaintiff. 

B. Randolph Hides, for the defendant. 

Martin J : This case conies up on a demurrer to the declaration, 
by the State Bank of Carlyle, for a misjoinder of counts. 

The Carlyle Mill & Grain Co. sold to the plaintiffs four car loads of 
flour of a particular kind, shipped the same to Norfolk, took bills of 
lading to shipper's order, drew four sight drafts on the plaintiffs and 
attached the bills of lading (endorsed by it in blank) to the drafts ; 
the Bank of Carlyle discounted the drafts, sent them to a bank in Nor- 
folk, where plaintiffs paid the drafts, took the bills of lading and 
received the goods. They afterwards discovered that the flour was 
defective and brought this suit against both the Grain Company and 
the Bank of Carlyle as jointly liable for the damages suffered by the 
plaintiff by reason of the defects in the flour. 

The first count in the declaration sets forth the above facts and 
alleges that by reason thereof the defendants are jointly liable to the 
plaintiffs. 

The second count alleges a joint contract by the defendants to sell 
good flour to the plaintiffs and sets forth the breach by the delivery of 
bad flour. 

The question of law raised by the demurrer is whether the facts set 
forth in the first count make the bank liable to the plaintiffs for the 
defects in the flour. If so the declaration is good, if not, there is a 
misjoinder of counts and the declaration is bad. 

The counsel for the plaintiffs contend that by the delivery to the 
Bank of Carlyle of the bills of lading attached to the drafts which the 
bank had discounted, the bank became the purchaser of the flour 
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mentioned in the bills of lading, knowing at the time that plaintiffs had 
not paid for same, and that the drafts were drawn against the flour, 
and that therefore the bank stood in the place of the seller of the flour, 
and undertook to deliver to the plaintiffs what the seller had agreed to 
deliver to them, and to carry out its contract with the plaintiffs, and 
was jointly liable with the seller for any breach thereof. 

The contention of the plaintiffs' counsel is supported by the cases of 
Landa v. Lattin, decided by the Court of Civil Appeal of Texas in 
1898 (46 S.W. R. 48), which Professor Lile, in 4 Va. Law Register, 
p. 392, says, "seems to be right," and by the case of Finch v. Gregg, 
35 S. E. R. 251, 49 L. R. A. 679, decided by the Supreme Court of 
North Carolina in 1900. It also seems to be supported by the reason- 
ing of the judge who delivered the opinion of the Supreme Court of 
Alabama in the case of Eufaula Grocery Co. v. Missouri National 
Bank (1898—24 Southern R. 389), though in that case the defendant 
bank was liable because it only took the draft for collection and had 
not turned the money collected on it over to the seller of the goods ; 
and it is to be noticed that the draft which was collected was payable 
on its face " on arrival of car of hay," a bill of lading for which was 
attached to it, and if it is an authority for the plaintiffs' contention it 
would seem to be in conflict with the case of Young v. Lehman, 63 
Ala. 519, which holds that in case of the payment by consignee of a 
draft to which a forged bill of lading was attached he could not recover 
back the money from a bank which had discounted it and to which he 
had paid it. The court there held that it was not the duty of the bank 
to see that the bill of lading was genuine, and that if it was not, there 
was simply a failure of the security for which the consignee stipulated 
with the drawer, and that the acceptor of a bill of exchange could not 
resist payment as against a bona fide holder because the acceptance 
wa3 without consideration, or because the consideration had failed . I 
have not been able to get this case of Young v. Lehman, and my state- 
ment as to it is taken from a note to the case of Finch v. Gregg (supra), 
in 49 L. R. A. 682, where this whole question is fully discussed. 

The plaintiffs also refer to the cases of Bank v. White, 65 Mo. App. 
677; Nat. Bank Commerce v. Merchants Nat. Bank, 91 U. S. 98; and 
Missouri Pac. By. Co. v. MeFadden, 154 U. S. 155, to which I will 
refer hereafter. 

After a careful consideration of these three cases first above men- 
tioned, and giving due weight to the opinions of the courts by which 
they are decided, I am convinced that the principle upon which they 
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are based is wrong, and that those cases should not be followed. In 
order to sustain the view taken by them it is necessary to hold that the 
mere transfer of a bill of lading attached to a draft, to a bank which 
has discounted the draft, makes the bank liable to carry out whatever 
contract has been entered into by the drawer of the draft with the 
drawee, in relation to the goods mentioned in the bill of lading, and 
makes the bank liable for all warranties as to said goods which the 
consignor has made. Such, in my opinion, is not the law. 

It may be that in a case in which a bill of lading was transferred to 
a bank, to be delivered to the consignee, and the bank paid for the 
goods and was to collect the purchase money from the consignee, and 
there was no draft, then, if there was any defect in the goods, the bank 
might be compelled to pay back the money, or a part of it, on the 
ground of mistake of facts, but I do not see even in such a case how 
the bank would be liable for anything more, or to keep any covenant 
or warranty in a contract made between the original seller and buyer 
of the goods of which it knew nothing. If such was the case, why 
would not a bank taking a bill of lading for a part of the goods con- 
tracted to be sold, be liable for failing to deliver another part, and 
why would it not be liable on that principle to damages to any amount 
found for breach of the contract ? Why, if it had only advanced half 
the value of the goods contracted to be shipped, would it not be liable 
to the extent of the full value of said goods, if the damages amounted 
to so much ? 

But let us see what was the real contract that the bank made with 
the drawer and shipper in this case, for it is by reason of this contract, 
it is claimed, the bank is bound. The shipper draws a draft upon the 
plaintiffs, payable to the bank, attaches a bill of lading for a car-load 
of flour, which has been shipped by it to Norfolk, to the draft, and 
delivers both the draft and the bill of lading, which is to shipper's 
order and endorsed in blank, to the bank. For what purpose does the 
bank take the bill of lading ? Obviously only as a security for the 
payment of the draft. What interest did the bank get by the deliv- 
ery to it of the bill of lading ? The effect of such delivery was to vest 
in it the legal title to the goods, but, as between it and the shipper, it 
only had a special property in them — that is, a lien on the goods for 
the amount of the draft (which might be for the whole or only a part 
of the value of the goods) until it, the draft, was paid. Neil v. Rogers 
(W. Va.), 23 S. E. 703; Downs v. Bank, 91 U. S. 618; Ry. Co. v. 
MeFadden, 154 U. S. 156. 
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In other words, the only contract the bank had made was with the 
shipper, and that was to take the bill of lading as security for the draft 
to which it was attached, and carry both to Norfolk, and upon pay- 
ment of the one by the drawee to deliver to him the other. It had, it 
seems to me, made no other contract with any one, and would be liable 
to no one but the drawer for the carrying out of that contract. If the 
contention of the plaintiffs is correct, the bank would be liable to them, 
at the moment it took the papers from the shipper, if it failed to send 
on the draft or the flour, as agreed upon by the shipper, and yet the 
bank had made no contract whatever with the buyers up to this time. 

That the view I have taken of the effect of the taking of a draft 
with a bill of lading attached, under such circumstances, is correct, 
and that the bank in such case has nothing whatever to do with the 
contract made between the drawer and drawee of the draft as to the 
goods mentioned in the bill of lading, and is not bound by any war- 
ranty of such goods, is abundantly sustained by the highest authority 
both in this country and in England. 

In the case of Craig v. Sibbett & Jones, 15 Pa. 238, brokers dis- 
counted a bill of exchange, knowing of the terms of the agreement 
made between the drawer and acceptor as to the shipping of produce 
mentioned in the bill of lading attached, which was endorsed by the 
brokers. The draft was accepted, but the bill of lading was worthless 
because the flour mentioned in it was never shipped, and the acceptor 
refused to pay the draft. The court held him liable, and says: 

"Has it ever been supposed that the purchaser of a bill drawn against cotton, 
to be shipped to Liverpool, is bound to guarantee the delivery of it ? The cases 
show that the payee looks only to the terms of the acceptance ; and when he has 
acted in good faith he is not to be prejudiced by the acts of the drawer. The latter is 
liable so him on the bill, and the drawee on his contract of acceptance, but he 
standi in no privity to them in any transaction between themselves." 

In First National Bank of Detroit v. Burkham, 32 Mich. 328, the 
court holds that a bank which discounted a draft with security at- 
tached, and received payment, could not be required to repay the 
money because the security turned out to be fictitious. Judge Cooley 



"The drawees seek to recover from the payees the amount of a bill which 
they have accepted and paid, and the genuineness of which is not disputed. The 
mistake consisted in their security from the drawer of the bill being fictitious 
when they supposed it to be genuine and reliable. Admitting this to be so, how 
does this fact concern the payees ? Do they assume to guarantee the fairness of the 
dealings of the drawws with the drawees, or the adequacy of any securities upon which 
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the dealings are based ? Not certainly in an ordinary case. The law merchant gives 
the payees the right to assume that any draft they receive and forward, if it is 
accepted and paid, is a draft which, from the state of the dealings between drawer 
and drawees, it is right and proper that the latter should pay as the principal 
party; and the presumption of law that such is the case is their complete protection, 
if they received the bill in the ordinary course of business and for value." 

Again : 

" Usually when one of two parties equally innocent must suffer, the law leaves 
the loss where it has chanced to fall ; but in a case like this, if the law should 
assist either party on the ground of mutual mistake, it certainly should not be the 
■drawees." 

In Kelly v. Lynch, 22 Cal. 661, the court held that the acceptor of 
a draft with bill of lading attached was bound to pay it, although but 
a small part of the property mentioned in the bill of lading was re- 
ceived by the acceptors, a fraud having been perpetrated by the ship- 
per and master of the vessel who gave the bill. 

In Hoffman v. Bank, 12 Wall. 181, the Supreme Court of the 
United States held that a consignee who paid a draft with bill of lading 
attached, endorsed by the bank, could not recover against the bank 
which discounted the draft, because the bill of lading was a forgery. 
Justice Clifford, in that case, says: 

"Failure of consideration as between the drawer and acceptor of a bill of ex- 
change is no defense to an action brought by the payee against the acceptor, if the 
acceptance was unconditional in its terms, and the plaintiff paid value for the bill, 
even though the acceptor was defrauded by the drawer, unless it be shown that the 
payee had knowledge of the fraudulent act of the drawer before he paid such value 
and became the holder of the instrument." 

In Goetz v. Bank of Kansas City, 115 U. S. 551, the court holds that 
the acceptor of a bill of exchange, to which a bill of lading was at- 
tached, which turned out to be a forgery, was bound to pay the bill of 
exchange upon maturity. The court says: 

"A bank, in discounting commercial paper, does not guarantee the genuineness 
of a document attached to it as collateral security. Bills of lading attached to drafts 
drawn, as in the present case, are merely security for the payment of the drafts. The 
indorsement by the bank on the invoices .... implied no guarantee that 

the bills of lading were genuine To hold such indorsement to be a 

warranty would create great embarrassment in the use of bills of lading as col- 
lateral to commercial paper against which they are drawn. The bank, after dis- 
counting the drafts, stood towards the acceptors in the position of an original 
lender, and could not be affected in its claim by the want of a consideration from 
the drawer for the acceptance, or by the failure of such consideration." 

In the case of Corbin's Adm'r v. Southgate, 3 H. & M. 319, the 
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Supreme Court of Appeals of Virginia held that the general acceptance 
of an order binds the acceptor to the payee by whom the same was 
taken bona fide and for a valuable consideration paid by him, notwith- 
standing the consideration, which induced the acceptance, afterwards 
failed without any fault on the part of the payee. 

In that case Harwood sold a slave to Corbin for one hundred and 
thirty barrels of corn, and for value received of Southgate gave him 
a written order on Corbin for it, which order was accepted. Upon a 
suit brought against Corbin on the accepted order he tried to introduce 
evidence to prove that the negro sold him was not Harwood's and had 
been taken away from him, Corbin, by the real owner, but the court 
refused to allow him to introduce such evidence, and gave a judgment 
for the plaintiff. In that case Kyd on Bills of Exchange, p. 74, and 
Lord Mansfield, in Mason v. Hunt, Doug. 299, are referred to as lay- 
ing down the doctrine " that, if one man, to give credit to another, 
make an absolute promise to accept his bill, a third person, who should 
advance his money upon it, would have nothing to do with the equita- 
ble circumstances which might subsist between the drawer and ac- 
ceptor." 

If this is the case, and a drawer is bound to pay where there is only 
a promise to accept, and as held in this Virginia case, and some of the 
others above cited, where there is an acceptance, most assuredly after 
the drawee has actually paid the draft he cannot recover back the 
money which he was legally bound to pay. 

These cases refer to numerous other cases, among them several in 
England in which the same is held to be the law, and to these cases, 
and also those given in the note to the case of Finch v. Gregg, in 49 
L. R. A. (supra), I refer any one who cares to go further into the 
matter. 

Upon the whole, it appears to me that the essential error in the con- 
tention of the plaintiffs is, that they suppose that the act of transfer- 
ring the bill of lading to the bank and the taking of it by the bank, 
make it liable as a guarantor or warrantor of whatever contract the 
drawer has made with the drawee of the draft as to the goods shipped, 
when in fact the bank never had agreed to any such thing, but had 
simply taken the bill of lading as collateral security for the payment 
of the draft, and got under its transfer or delivery to it only a special 
property in the goods mentioned in it, which is released and ended 
upon payment of the draft, and delivery to the drawee of the bill of 
lading. 
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This idea that the effect of the transfer of the bill of lading causes 
the bank to stand in the shoes of the drawer and seller for all purposes, 
seems in the cases of Landa v. Lattin and Finch v. Gregg, to be 
derived from language used by the Supreme Court of the United 
States in the case of Nat. Bk. of Commerce v. Merchants Nat. Bk., 91 
IT. S. 92, but I do not think that the language bears out the con- 
struction put upon it. The language must be construed with refer- 
ence to the case in which it was used, and if construed as contended 
for would be in direct conflict with the cases of Hoffman v. Milwaukee 
and Goetz v. Bank (both supra), decided by the same court, one 
before and the other after the case referred to. This case of Nat. Bk. 
of Commerce v. Merchants Nat. Bk. (supra) was a case in which the 
court held that an agent who held a time draft with a bill of lading 
attached, was not liable if he gave up the bill of lading when the draft 
was accepted by the drawee; and while Judge Strong, who delivered 
the opinion, states that he does not propose to enquire as to whether the 
agreement between the shippers and the drawees had any effect upon 
the case, yet afterwards, in considering the argument made that the 
bank was the purchaser of the drafts, etc., used this language: " That 
the holder of a bill of lading who has become such by endorsement 
and by discounting the draft drawn against the consigned property, 
succeeds to the situation of the shipper, is not to be doubted. He has 
the same right to demand acceptance of the accompanying bill, and no 
more. ' ' 

I do not think that the learned judge meant by the words "suc- 
ceeds to the situation of the shipper" that the holder was bound by 
all the terms of any contract the shipper had made with the consignee, 
but that, as he says, he had the same right to demand acceptance and 
no more, and that he could not demand acceptance except upon the 
terms of the contract between drawer and drawee. This I think is all 
he meant, and this referred to the endorsee's situation before ac- 
ceptance, or payment. After acceptance the consignee would be 
bound in any event to an innocent acceptee who was a holder for 
value, and a fortiori after payment the amount could not be recovered 
back. 

The case of Bank v. White (supra) is not an authority for plain- 
tiffs, for in that case there had been neither acceptance nor payment of 
the draft; and neither is Ry. Co. v. McFadden (supra), which holds 
that the mere transfer of the bill of lading does not transfer to the 
assignee the rights of the holder, but that it is mere evidence of owner- 
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ship, special or general, of the property mentioned in it, and of the 
right to receive said property at the place of delivery. 

I am of opinion, therefore, that the demurrer of the defendant, the 
Bank of Carlyle, should be sustained, and the suit dismissed. This 
necessarily carries with it the attachment issued in the cause. 

NOTE. — The foregoing opinion of Judge Martin leaves no room for doubt as 
to the soundness of the single point decided, namely, the non-liability of a bank 
for breach of contract between buyer and seller, where goods are consigned to 
shipper's order, and the buyer pays to the bank the shipper's draft which he has 
discounted to it, with bill of lading attached. 

In noticing the opposing case of Landa v. Lailin, cited in Judge Martin's 
opinion, shortly after the decision was made (4 Va. Law Reg. 392) the Register 
briefly commented upon it and expressed approval of it, but the Register accepts 
Judge Martin's reversal, not only with good grace, but with entire concurrence in 
the views he so admirably presents. See 6 Va. Law Reg. 710. 



